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Abstract 
In Nigeria, the law that governed the establishment of the 
company is the companies and allied matters Act 1990 
(as amended) and the body that is empowered to register 
the company is the Cooperate Affairs Commission. Those 
that are empowered to form a company are promoters. In 
Nigeria, the promoters can either be an accountant or 
any person that has an interest in business. The 
promoters are the major actors in the company 
formation. They consider so many things and take 
necessary steps before incorporating a company. As a 
result, this paper examines the role played by a promoter 
in forming a company. It also examines the legal position 
of a promoter with a view to understand the legality of 
his action in the formation of a company. Pre-
incorporation contract is also looked into to see how it 
affect the promoters because they are not the agent of an 
unregistered company as such their contract is based on 
pass consideration that was why the paper recommended 
the inclusion of the promoter’s entitlement in the article 
of the company. 
Keywords – promoters, formation, role, company 
INTRODUCTION 
The idea of forming a company is usually 
conceived by a person or group of persons who in 
furtherance of this idea, will begin to take 
necessary steps to incorporate the company. For 
this reason however, promotion activities are vital 
aspects of company formation. Virtually all 
corporate organizations are brought about by a set 
of persons who arranged their formation. 
A promoter is also a person or a firm who does the 
preliminary work incidental to the formation of a 
company, these includes soliciting people to invest 
money in the company establishment 
(https://www.wiki-corporate-promoters, 
accessed 21st April, 2019). 
A promoter can also be any person or company that 
helps to raise money for some type of investments 
activity free without given any renumeration 
(https://www.investopedia.com, accessed 21st 
April, 2019). They can also be a people 
organization, partners who for themselves or on 
behalf of others organize a corporation 
(https://legal-dictionary-thefreedictinary.com, 
accessed 21st April, 2019). 
When a person has an idea for establishing a 
company, he may invite others and persuade them 
to contribute capital to a company to be 
incorporated for the purpose of doing business 
(https://www.lawteacher.net.business.law, 
accessed 22nd April, 2019). 
Kazeem J. (1972) describe a promoter as “Any 
person who undertakes to take part in forming a 
company or who with regard to a proposed or 
newly formed company undertakes a part in raising 
a capital for it. 
The court said in Garba V. Sheba International 
(Nig.) Ltd (2002) “that a promoter is one who 
undertakes to form a company with reference to a 
given object and set it going and who takes 
necessary steps to accomplish the purpose”. Also, 
in Spicer (Keith) Ltd. V. Mansel (1970) the court 
held that, a person who purchased a property 
expressly for an intended company would by so 
doing is deemed a promoter Cockburn C.J. (1887) 
In Twycross V. Grant described a promoter as one 
who undertakes to form a co….mpany with 
reference to a given project and to set it going and 
who takes the necessary step to accomplish that 
purpose. 
Also, Bowen J. (1880) in Whiley Bridge Printing 
Co. V. Careen stated that the term promoter covers 
those business operations which are necessary to 
bring a company into existence. 
The expression of Kazeem J. Taibatu Adeniyi V. 
Starcola is in consonance with that given in Garba 
V. Sheba International (Nig.) Ltd. Spieer (Keith) 
Ltd. V. Mansel and they are in accord with views 
expressed by eminent English judges, in person of 
Cockburn C.J. in Twycross V. Grant and Bowen J. 
in Whiley Bridge Printing Co. V. Green. 
Although, promotion activities cover both national 
and international companies coming in to establish 
business in the country. In some countries 
promoters are registered professionals for this 
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purpose, but in Nigeria there are no such 
professionals. 
According to Orojo (1991), the best-known type 
promoter in Nigeria is the trade or businessman, he 
decides to form a company for the purpose of 
running his existing business or starting a new one 
in which, he is the major shareholder. The rise in 
commerce and industries in the last two decades; 
and the lack of capital and technological 
knowledge, a number of people have invited aliens 
to participate in business in this country. Such 
people will normally run the expenses of 
incorporating the company and of bringing the 
alien into it. They will, for example, obtain 
permission for expatriate participation and acquire 
the land or premises on which the capital (usually 
in the form of machinery and equipment) and also 
technical personnel. 
Ogbuanya (2010) proposed that, to form a 
company and get it operationally established, it 
involves painstaking efforts to assemble relevant 
documents and funds, obtaining requisite permit 
and getting the company obtain registration and 
commence business activities. Promotion activities 
therefore, cover all those efforts and activities done 
in preparation for the company to be formed and it 
stops upon the incorporation of the company. 
LITERATURE REVIEW 
Before a company is incorporated or in the process 
of formation, it is common for someone to lay the 
groundwork of the company. The people who lay 
the groundwork are known as promoters. A 
promoter may be an individual, association, 
partnership or a company.  
Here, the researcher will examine relevant legal 
literature on the subject. The aim is to provide a 
theoretical foundation of this study. However, 
according to Ola (2001) “A promoter of a company 
is any one who undertakes to form a company with 
reference to a given project and to set it going”. So, 
Ola in his book explains issues that deal with the 
promoters only but are silent on the role of 
promoters in forming a company. 
According to Orojo (1991) “persons who assist in 
the formation of a company, by obtaining the 
directors, negotiating on agreement, purchasing or 
otherwise requiring property for the company or 
issuing prospectus is a promoter”. This is a relevant 
book to this research, as the book talk on the 
formation activities. Also, Emiola (2007) said 
“who carries out the actual task of formation of a 
company is known as promoter provided, he 
understands what the owners and the law require 
him. He went further to said that there is no limit to 
the number of promoters, there can be. 
However, according to Keenan (1996), a promoter 
is in some sort of controlling position with regard 
to the company’s affairs and will be in a position to 
that of a director of a company during the early 
stages of the company’s existence. 
Also, according to Emiola (2007) the formation of 
a company involves the setting out of company’s 
objects, the preparation of its constitution and 
internal administrative documents. 
Put together, this research work considers 
promoters as those who have interest in business 
and undertake to form any type of company using 
their skill, experience, energy and knowledge to 
gather all the materials necessary, land and human 
resources for the purpose of putting life to an 
entity. But it is an indication that, the research is 
quite different with the existing works, because 
none of the work dwell so much on the role of 
promoters in forming a company. 
However, this study adopts the view point of 
Olakanmi (2006) as “a promoter is a person who 
creates or helps the company. They are the ones 
who arrange or find ones who can arrange the share 
and loan capital and other financial resources. They 
are the ones who arrange for the company to 
acquire the business which the company is to 
conduct or the property or assets from which it is to 
derive its profits or income. Their role therefore, 
involves a great skill, energy, interest, trusts and 
perseverance in constructing a plan and bringing it 
cut to the best advantages. Following are their roles 
in forming a company: 
1. Type a company to form: The first task of 
the promoter, is to decide on what type of 
company he wishes to form, its 
membership, whether it is to be a small-
scale, local undertaking or a national or 
multi-national commercial or industrial 
complex. The company Act places a great 
variety of forms of companies at the 
disposal of businessmen. The 
requirements of business vary some 
people wish to limit their liability, others 
wish to be liable without limitation for the 
obligations which they have undertaken or 
the money entrusted to them (Emiola, A. 
(2007)). Companies and allied matters 
Act, 2004 has made available different 
kinds of companies from which promoters 
can choose. Companies registered under 
the Act may be public or private whether 
public or private may be limited by shares, 
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limited by guarantee or unlimited, they are 
provided for under section 21(1) a,b,c  of 
Company and Allied Matters Act (2004). 
in choosing the type of a company to float, 
the promoter must abide by the provisions 
of the law and the nature or type of 
company intend to be form. 
2. Name for the company: One of the 
immediate tasks of the promoter is to find 
a suitable name for the company and they 
are free to choose whatever name they 
may like. The need for search for name is 
however arises from the restriction 
imposed by section 30(1) and (2). So, it is 
advisable to search the register of 
companies to ensure that this pitfall is 
avoided (Emiola, A. (2007)). By law, the 
company is prohibited from being 
registered using a name that is legally or 
morally objectionable. Name of a federal, 
state or local government or their agencies 
as well as a name that is already in 
existence that is capable of causing a 
confusion in the mind of the public. 
It is therefore, the responsibility of the 
promoters of a company under a proposed 
name to make an application to corporate 
affairs commission for ascertaining as to 
whether the proposed name is undesirable 
and whether the same is available for 
allotments. Where a company had been 
inadvertently registered by the 
commission to change of name. any 
promoter who is not satisfied with the 
discretion of the commission to change the 
name is at liberty to apply to the court for 
redress. Secondly, an injunction is 
available to the company whose name has 
been infringed. In Niger Chemists Ltd. V. 
Nigeria Chemists & Anor (1961) All 
N.L.R. 171. A company brought an action 
against the defendant firm of chemist on 
the ground that the defendant had adopted 
a name very much similar to their own, it 
was shown that, the defendant firm of 
chemists on the ground that the defendant 
had adopted a name very much similar to 
their own, it was shown that, the 
defendant was requested to change the 
new name but refused to do so. The name 
of the plaintiff company was “Niger 
Chemists” while the name inadvertently 
registered by the registrar was “Nigeria 
chemists” the court held that the new 
name was so similar to the plaintiffs name 
that one could easily be mistaken for the 
other. It therefore restrained the defendant 
from further using the name similar 
decision was also reached in the case of 
corporate affairs commission v. oracle Ltd 
(1996) FHCLR 231. 
3. The objectives of the company: The 
objects are derived from the purposes 
conceived by the promoters, inform 
everybody dealing with the company what 
the company has been formed to do. The 
purposes of the object clause is to protects 
the shareholders who learn from it the 
purposes to which the assets can be 
applied and also to protect persons dealing 
with the company who can discover from 
it the permitted range of its activities 
(Ayua, I.A. (1984)). The preparation of 
the object’s clause needs considerable tact 
and expertise because it defines the 
purposes for which a company is to be 
formed. In national investment & 
properties co. Ltd. V. Thompson 
organization & ors (1969) 1 All N.L.R 
138. The Supreme Court said: “The reason 
for having objects of a company, is to 
enable the company to carryout activities 
which otherwise it would have no 
authority to do so. 
The promoter is to make sure that, the 
object has a clause at the end of its which 
is called the independent power clause. 
This clause empowers the company to 
carryon activities incidental to achieving 
the main object. It should also have the 
cot-man clause to enable the company 
continue to function where one or more of 
the objects failed or become incorporative. 
4. The registered office: Section 27(1) of the 
company and allied matters Act provides 
that, the registered office of the company 
shall be in Nigeria and Sec. 630(1) 
provides that, the address of the registered 
or head office of the company given to the 
commission shall be the office to which 
all communications and notices to the 
company may be addressed. In Gresham 
life insurance society (Nig.) Ltd. V. 
Registrar of companies & Anor (1973) 6 
S.C 1, it was held that a company’s 
residence is where it has its head office 
and not at any of the places where it has 
branches. It is very essential for the 
company to have a registered office, 
because it is a natural person and therefore 
does not have a physical existence. So, a 
company can be found in its registered 
office, were communications and notices 
can be addressed and where documents 
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can serve on it (Ayua, I.A. (1984)). The 
promoter must make sure that, the 
registered office of the company is 
situated in Nigeria. So, the physical 
building in which the company’s 
administration will be carried on must be 
in Nigeria. 
5. Nominal or authorized capital: This is 
simply the total amount of the nominal 
value of the shares which a company 
wishes to issue and indicates the 
members’ liability to contribute toward 
the company’s debts and obligations 
(supra). 
Some businesses are large, others small. In 
some instances, the capital required for the 
business is provided by the promoters; in 
others it is contemplated inviting the 
public to contribute to the capital of the 
company and in others again no initial 
capital is required. So, with what amount 
of capital to put is something to be 
determined by the promoters. It can be as 
small or as large as they choose. 
Promoter’s role in putting the capital is 
crucial as how much money the company 
is going to commence its business depends 
on its capability to earn profits. Also, as 
regards the number of shares, this is again 
for the promoters to determine. By section 
27(2) of companies and allied matters act 
(2004), the amount of share capital with 
which the company proposes to be 
registered cannot be lesson that N10,000 
in the case or private companies and 
N500,000 for public companies.   
The capital is normally to be divided in to 
shares of a fixed amount with the value of 
each share clearly stated where the shares 
are of more than one class, then it 
becomes desirable that the classes be also 
stated with the rights (if any) attached to 
each class. The usual practice being to 
deal with such details in the articles 
(Emiola, A (2007)). In the Kehinde v. 
Register of companies (1979), two 
Nigerian citizens subscribed their names 
to the memorandum and articles of 
association of the proposed company, 
Honda manufacturing (Japan) Ltd; a joint-
venture company between Nigerian 
citizens and Honda motor co. (Japan) Ltd. 
The Nigerian enterprises promotion 
Degree 1977 stipulated that Nigerians 
must Hold at least 60 0f shares in such a 
company. The article of association 
provided that Nigerians would hold 70 of 
the proposed company’s equity, While the 
Japanese company would own 30. The 
articles accorded Japanese directors three 
vote per each class share held by them. 
The Registrar refuse to register the 
company. He considered that the weighted 
voting in court said that, the articles of 
association have contractual effect on the 
members interest within the articles, 
members may generally establish classes 
of share capital which confer, restrict, or 
deny right of members in regard to 
income, capital or voting. Therefore, the 
registrar has no valid reason for refusal to 
register the proposed company. 
6. The subscribers of the memorandum: By 
section 79(1) of companies and allied 
matters Act (2004), the subscribers of the 
memorandum shall be deemed to have 
agreed to become members of the 
company and on its registration shall; be 
entered as member in its register of 
members. Subscribers are to make a 
written declaration or undertaking 
expressing their desire to come together in 
the new association and take the shares 
shown opposite their respective names 
(Emiola, A. (2007)). Since, the subscribers 
are the founders of the company to be 
form; the role of the promoter here, is to 
make sure that such subscribers he gets 
have good intention and that their consent 
is obtain voluntarily without duress, undue 
in fluence or misrepresentation. 
7. Preparation of memorandum and articles 
of association: The memorandum and 
articles of association are document of 
great important in relation to the proposed   
company. The memorandum contains the 
object for which the company is formed 
and therefore identifies the possible scope 
of its operations. The articles contain rules 
and regulation related to internal 
management of the company. 
A promoter’s role is to look for a legal 
practitioner that will draft these 
information documents and give him 
instruction that will use to prepare these 
documents, and also, look for the 
subscribers that must signed them. Section 
27(5) of companies and allied matters act 
(2004) provides that, every memorandum 
and articles must be signed by each 
subscriber in the presence of at least one 
witness who shall attest the signature. 
A promoter with a view to fulfil various 
formalities that are required for 
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incorporation of a company he has to look 
for the first Directors of the company and 
Secretary and must make sure that they 
are quality for such appointment. 
Also, the particulars of Directors and 
Secretaries which includes their names, 
address, business etc together with the 
Directors consent to act statement of 
nominal capital must be file to corporate 
affairs commission for registration and 
collection of trading certificate.   
8. Contract before incorporation: The 
formation of a new company involves 
some sort of preliminary business 
activities. The promote and prospective 
shareholder have to come to some 
arrangements as to the financial 
implication of undertaking the formation 
of the company and similar to other acts 
which require some agreement of course, 
it may be that the company is being 
formed with the sole aim of purchasing or 
taking over the private business of an 
individual or of another existing company. 
Still this needs preliminary or exploratory 
work which will normally involve some 
agreement before embarking on the real 
task of setting the company afloat 
(Emiola, A. (2007)). It is necessary to 
enter into an agreement prior to the 
formation of the company. This is 
because, a company has no legal existence 
until incorporated and cannot therefore, 
enter into a contract or do any other act in 
law. It cannot itself perform any act in 
law. The logic of the situation is that, it 
cannot adopt, ratify or be bound by any 
contract purported to have been entered 
into on its behalf before the process of its 
formation (supra). Thus, in Dario Caligara 
v. Giovanni Sartori & co. Ltd (1961All 
N.L.R 534. The defendant company and 
one Satori, obtained a loan of $800 from 
the plaintiff in the name of defendant 
company prior to its corporation. The loan 
was made by a cheque payable to the 
company which unknown to the plaintiff 
was not yet incorporated at the time of the 
transaction. 
Sartori cashed the cheque but the 
defendant company was not incorporated 
until two weeks later. The plaintiff 
brought this action against the company 
contending that it had adopted and ratified 
the contract and was bound by it. The 
court rejected this contention and held that 
the promoter was not an agent of the 
company he was forming. He could 
therefore not bind the company by acts or 
contracts purported to have been done or 
entered by him on the company’s behalf 
prior to its incorporation nor could the 
company adopt or ratify such acts or 
contract. 
PROMOTERS AND PRE-INCORPORATION 
CONTRACTS 
Pre-incorporation contracts are contracts entered 
into by a promoter on behalf of a company which is 
in the process of formation. 
POSITION AT COMMON LAW 
At common law a company is not bound by 
contracts purportedly entered into its behalf by its 
promoters before its incorporation. And the 
company cannot, after incorporation ratify or adopt 
such a contract. The rational is that, such a 
company does not have a legal existence before it 
is incorporated, and therefore incapable of entering 
into the contract itself and incapable of acting 
through an agent (Ogbuanya, N.C (2010)). In 
Kelner v. Baxter (1878), it was held that where a 
contract is signed by one who professes to be 
signing as agent but who has no principal existing 
at the time, the contract would be wholly 
inoperative unless binding upon the person who 
sign it and he is personally liable on it, and a 
stranger cannot by a subsequent ratification relieve 
him from that liability. 
However, this common law position posed a lot of 
hardship and inconvenience in failing to recognize 
certain circumstances where pre-incorporation 
contract is necessary, as a result the common law 
provides an option to cushion the hard and rigid 
effect of denial of ratification of pre-incorporation 
contract, which is known as novation (Emiola, A. 
(2007)). Novation, is a situation whereby the new 
company enters into similar contract a fresh and 
inherits the old contract, as a new one. In New 
Born v. Senscolid (Great Britain (1954)), it was 
held that to be able to enjoy the benefit of pre-
incorporation contract, a fresh agreement ought to 
have been entered into upon the same terms of the 
previous one after incorporation. 
POSITION UNDER COMPANY AND ALLIED 
MATTERS ACT 
Under section 72(1) of companies and allied 
matters act (2004), any contract or other transaction 
purported to be entered into by the company or by 
any person on behalf of the company prior to its 
formation may be ratified by the company after its 
formation and thereupon the company shall 
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become bound by and entitled to the benefit thereof 
as if it has been in existence at the date of such 
contract or other transaction and had been a party 
thereto. Also, section 72(2) of companies and allied 
matters act (2004) provides that, prior to 
ratification the person who purported to act on 
behalf of an unincorporated company, in the 
absence of any express agreement to the contrary 
shall be personally bound by the contract. 
A company will therefore, be bound by a pre-
incorporation contract if after incorporation it make 
a new contract with the third party with whom the 
promoter has been dealing. He may protect himself 
by putting a clause in the pre-incorporation contract 
that his personal liability will end if the company 
once incorporated enters into a contract in like 
terms with the 3rd party (Ola, C.S. (2001)). A 
promoter may therefore avoid personal liability by: 
a. Making the agreement with the 3rd party 
“subject to contract” this means that there 
is no contract and so, no liability on the 
promoter until the company after 
incorporation enters the contract with the 
3rd party. 
b. Making the contract himself and then, 
once company has been incorporated 
assigning the benefits of the contract to it 
and in return persuading it and the 3rd 
party to enter into a contract of novation, 
whereby the liabilities will also be 
transferred. 
c. Taking out an option on property he 
intendeds to acquire for the company 
when the company is incorporated and if it 
wishes to take the property. The promoter 
will exercise the option and then transfer 
the property to the company. 
d. Expressly providing in the pre-
incorporation contract that he is not 
personally liable in it (Griffiths, M.J. and 
Williams, J.S. (1990)). 
LEGAL POSITION OF A PROMOTER 
Because the promoter is such an important person 
in the formation of the company, the law places 
several responsibilities to him. These are known as 
fiduciary duties. 
So, promoters of a company are neither agent nor 
trustee of a company, they are nevertheless, 
regarded as persons standing in fiduciary 
relationship with the company they promote. This 
was observed by Lord Cains L.C. in Erlanger v. 
New Sombrero Phosphate co. (1978). 
“They stand in my opinion undoubtedly in 
fiduciary position. They have in their hand the 
creation and the moulding of the company. They 
have the power of defining how, when and to what 
shape and under what supervision it shall start into 
existence and began to act as a trading 
corporation”. 
In Garba vs. Sheba International (Nig.) Ltd (2002). 
The court held that: 
“A promoter is neither an agent nor a trustee of the 
company, but he occupies a fiduciary position to 
the company. He must account to the company for 
any money he received as a promoter”. 
THE FIDUCIARY DUTIES 
The following are some of the fiduciary duties that 
the courts will insist that a company promoter has 
to observe. 
1. Top of the list is not to make a secret 
profit at the expense of the company. 
2. A duty to account to the company for the 
benefit of any property he might purchase 
with the intent of selling the property to 
company for a profit later. 
3. A duty not to defraud the company by 
active concealment of any affairs relating 
to the company. 
4. A duty not to disclose confidential 
information to outsiders. 
5. A duty not to hide his personal interests 
through a nominee. 
A promoter is in a fiduciary relationship with the 
company he promotes and as such he owes 
fiduciary duties towards it. This means that he is in 
position of trust and confidence and must at all 
times act honesty and in a good faith for the 
company as a whole. 
However, the most important aspect of his duty is 
not to make a secret profit at the expense of the 
company and there are many cases where 
promoters did not remain true to their fiduciary 
duties. However, there are three remedies in a 
situation where the promoters have breached the 
fiduciary duties. These are:  
i. Rescission. 
ii. Recovery of the secret profit. 
iii. Damages for breach of FD or deceit. 
i. Rescission: If the company has 
entered into a contract with the 
promoter and it is later discovered 
there had been no transparency, the 
company is entitled to rescind the 
contract. It is irrelevant that the 
promoter has made no profit from the 
contract under section 34(1) specific 
relief Act 1950, the company can 
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apply to the court to rescind the 
contract. Once the contract is 
rescinded, restitution has to take 
place. This is where the company has 
to return whatever it received from 
the promoter and the promoter as to 
return all monies received from the 
company. 
ii. Recovery of the Secret Profit: In 
Gluckstein vs. Barnes, the defendant 
bought debentures cheaply in a 
company at a time when the company 
was facing very badly. Later they 
bought over the company for 140,000 
pounds. The debentures were 
redeemed at full value and they made 
a good profit. Here, they made a 
profit of 20,000 pounds. Later still, 
they formed another company and 
sold the company to a new company 
at a profit of 40,000 pounds. 
The profit was discovered in the 
prospectus but not the amount of 
profit they made on the redemption of 
the debentures (20,000 pounds) the 
court held that there were in breach of 
their duties as promoters and the 
company was entitled to recover the 
profit from them. The company can 
recover the secret profit even though 
they chose not to rescind the contract. 
The liability of the promoters is “joint 
or several”. A promoter who is found 
liable may recover contributions from 
the other promoters. 
iii. Damages for Breach of Fiduciary 
Duties: In the case of Re Leeds & 
Hanley theatres of varieties Ltd. 
(1902) the court ordered the promoter 
to pay damages to the company. The 
court held that, the promoters had 
fraudulently omitted to disclose the 
profit made by them on the sale of the 
property to the company. The amount 
of damages was equivalent to the 
amount of profit made by the 
promoters. 
However, the Nigerian law regards promoters 
as standing in a fiduciary position towards the 
company. Thus, ensuring that they cannot 
abuse their power. Section 62(1-3) of 
companies and allied matters act (2004) 
provides: 
1. A promoter stands in fiduciary 
relationship to the company and shall 
observe the utmost good faith towards the 
company in any transaction with it or on 
its behalf and shall compensate the 
company for any loss suffered by reason 
of his failure so to do. 
2. A promoter who acquired any property or 
information in circumstances in which it 
was his duty as a fiduciary to acquire it on 
behalf of the company shall account to the 
company for such property or information. 
3. Any transaction between a promoter and 
the company may be rescinded by the 
company unless, after full disclosure of all 
materials facts known to the promoter. 
Such transaction shall have been entered 
into or ratified on behalf of the company. 
a. By the company’s board of directors 
independent of the promoters; or  
b. By all the members of the company; 
or  
c. By the company at a general meeting 
at which neither the promoter nor the 
holders of any share in which he is 
beneficiary interested shall vote on 
the resolution to enter into or ratify 
that transaction. 
Therefore, when the promoter acts with the 
company in mind, he is in a fiduciary position and 
must not make any secret profit out of the 
promotion. By section 62(4) of the Act, no period 
of limitation shall apply to any proceedings brought 
by the company to enforce any of its rights under 
this section but in any such proceedings the court 
may relieve a promoter in whole or in lapse of 
time, the court thinks it equitable to do so. 
RENUMERATION OF PROMOTERS 
Before the company is incorporated, it has no legal 
existence, and thus cannot enter into a valid 
contract. To ensure payment however, the promoter 
should make a contract with the company after its 
incorporation. As the promoter’s consideration in 
such case would be past, his contract would have to 
be made under seal. Payment if made, may be by 
cash or by the allotment of shares in the company 
(Sofowora, O.M. (1992)). However, in the absence 
of express agreements, a promoter is not entitled to 
any renumeration or recover promotion expenses 
from the company. 
CONCLUSION 
Having decided on the situated office and the 
object of forming a company the next basic 
requirement in the formation of a company are the 
selection of a name, deciding the type and size of 
the business and devising a means of raising the 
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capital for the company. The promoter must also 
turn his intention to the rules by which the 
company’s internal management is to be conducted 
and make sure that all the basic documents require 
to register the company are file at the corporate 
affairs commission. Section 37 of companies and 
allied matters act (2004) provides that, as from the 
date of incorporation, the subscribers of the 
memorandum together with such other persons as 
may from time to time become members of the 
company, shall be a body corporate by the name 
contained in the memorandum capable forth with 
of exercising all the powers and functions of an 
incorporated company including the power to hold 
land and having perpetual succession and a 
common seal. 
The concept of the legal entity of the company 
distinct from its members became finally 
established at common law in the case of Salomon 
v. Salomon & co. Ltd (1897). In this case, Salomon 
was a boot manufacturer. His business was solvent 
when he decided to convert it into a company in 
order to obtain the advantage of limited liability. 
His plan was that, the shareholders should be 
confined to his family. He therefore took $20,000 
in shares and his wife and five children took one 
share each Salomon also received mortgage 
debentures of $10,000 in part payment by the 
company for the business. Later, the company ran 
into financial difficulties and a receiver was 
appointed with the company going into liquidation. 
The assets were sufficient to satisfy the debentures, 
but the unsecured creditors with debts amounting to 
$7,000 received nothing. This was challenged in 
the courts on the grounds that the company was a 
one-man company and a sham, so the debentures 
issued to Salomon were not valid and not entitled 
to enjoy priority over the unsecured creditors. The 
House of Lords held that the liabilities in the form 
of debts as well as the assets of Salomon & Co. Ltd 
belong to that company and not its shareholders. 
Although, it was difficult to give an accurate 
description of the role of promoters in forming a 
company, they are indeed the first persons who 
conceived the idea of forming a company. They 
carryout the necessary investigations to find out 
whether the formation of the company is possible 
and profitable. In fact, they exercise some control 
over a company’s affair’s both before and after it is 
formed, so long as the work of formation 
continues, and will end when the board of directors 
is appointed and takes over whatever is necessary 
to be done to complete the formation of the 
company. 
RECOMMENDATION 
Since, it is only when a promoter plays an active 
role and observe the fiduciary duties that a 
company can be establish successfully, this 
research work wishes to recommend as follows: 
1. That government should provide the 
qualification to be satisfied by any one 
that is interested to become a promoter. 
2. That formation of a company must be 
carryout by experts who specialize in 
company promotion. 
3. That among the duties of such experts is to 
conduct an annual conference for its 
members for the purpose of educating 
them on challenges in company formation. 
4. That, it is good to provide a minimum 
number of promoters, when forming a 
public or private company. 
5. That, it is good to amend the company Act 
and makes it compulsory for incorporated 
company in Nigeria to ratify pre-
incorporation contract made by the 
promoters. 
6. That promoters should be provided with a 
fixed renumeration once incorporated. 
7. That such fixed renumeration be fixed in 
the articles of the company. 
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